ASSET PURCHASE AGREEMENT

by and between ROO GROUP INC., a Delaware corporation (“Parent”) ROO MEDIA
CORPORATION, a Delaware corporation and a wholly owned subsidiary of Parent
(“Purchaser”)
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RM PRICE & COMPANY, INC., a Delaware corporation (“Seller) and Robertson Price
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Asset Purchase Agreement Report
The Parties to the Deal:
ROO Group Incorporated (formerly Virilitec Industries) is a Delaware Corporation that is
in the business of online broadcast video. “The company creates, distributes and syndicates
video-on-demand content for broadcast through the Internet, set top boxes, and wireless devices
such as mobile phones and PDAs.”1 The network of Web sites of the company operates under
the ROO TV brand and includes sites based in United States, United Kingdom and Australia.
ROO Group not only delivers content, but also offers hosting, media management and
advertising services.2 The Chairman and the CEO of the company is Robert Petty who controls
about 57% of the voting power of ROO Group.3
ROO Media Corporation is a 100% subsidiary of the ROO Group Incorporated4 and is
also a Delaware corporation. Both ROO Media and ROO Group are touted as the “online video
solutions company focused on meeting the specific needs of large enterprise companies
globally.”5 The proprietary platform of the company, the ROO Video Exchange, services video
channels, audience segments and advertisers, and through its work has achieved the status of
“leading platform in content aggregation, distribution and target advertising.”6 The company
publicizes itself as an Internet broadcast company of choice for the many companies who seek
strategies for monetizing online video.7
The ROO Group, through its subsidiary ROO Media, announced in late January that it
intended to buy MyVideoDaily for the purchase price of $350,000 in the form of cash payment
with an allocation of up to $500 thousand ROO Group shares based on milestones.8 The
agreement states that the Parent could pay up $1,350,000 to the Seller overall. However, the
actual allocation in the agreement states that the purchase price of $250,000 in cash would be
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Profile of the ROO Group at http://biz.yahoo.com/ic/116/116627.html.
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Id.
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Id.
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Press Release of the deal at http://www.roomedia.com/news/NewsItem.aspx?ItemId=57.
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Id.

6

Id.
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Id. The term “monetizing” “refers to the process of deriving revenue from some group of customers that would not
otherwise generate revenue for the business. The problem of monetizing a group of web site users is one that many
companies failed to solve during the dot-com bust, and folded. These customers are often monetized today by
placing advertisements on web sites.” See at http://www.answers.com/topic/monetization-1 (referring to
http://en.wikipedia.org/wiki/Monetization).
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Succinct summary of the deal at http://www.thealarmclock.com/mt/archives/2007/02/roo_group_buys.html.

paid out to the Seller upon execution of the agreement and potential for $1,000,000 in shares of
Parent company if certain milestones listed in schedules attached to agreement are achieved.
There is also a potential for $100,000 payable on the second-year anniversary date of the Closing
unless Mr. Price is terminated under circumstances listed in the agreement and then such
payment would be payable immediately upon termination.
MyVideoDaily is a Web destination and software publishing company that runs 18
domains and has built a video desktop application that has been installed on over 750,000
desktops since January 2006.9 MyVideoDaily was a customer of ROO’s for over a year, during
which time the companies built a number of software applications which centered on ROO’s
core video service.10 The company’s presence on over 750,000 desktops will help ROO in
immersing active users within their expanding video content library.11
Also, the MyVideoDaily’s marketing assets will expand to enable ROO’s publishing
partners advertise and promote their properties, as well as bring online community features to
ROO’s products such as video rating systems and user comments.12 ROO’s current video
partners will benefit from this deal because they will gain access to new reporting tools and
ability to respond in real-time.13
The CEO of the MyVideoDaily and its owner is Robertson J. M. Price.14 Robertson Price
is the owner of the RJM Price & Company, Inc., a Delaware Corporation, the assets of which are
being sold to the ROO Group.15
The Deal v. The Press Releases:
The announcements of the upcoming acquisition of MyVideoDaily by ROO Group began
appearing around January 23, 2007.16 The documents posted on LexisNexis and marked as the
asset purchase agreement exhibit type of material contracts were posted on January 26, 2007 and
dated originally as January 22, 2007.17
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Press Release of the deal at http://www.roomedia.com/news/NewsItem.aspx?ItemId=57.
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Id.; also Asset Purchase Agreement Material Contract.

15

Asset Purchase Agreement Material Contract.
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Press Release of the deal at http://www.roomedia.com/news/NewsItem.aspx?ItemId=57.
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Asset Purchase Agreement Material Contract.

In the press releases (many of which are quoted above) it has been stated that the
MyVideoDaily software publishing company would be purchased, but the documentation
focused on the purchase of all assets of the RJM Price & Company, Inc. Therefore, the press
releases focused on this software publishing company and the Web destination company, which
distributes video software titles, but it did not mention that it was owned under the name of RJM
Price & Company, Inc, thus not differentiating between that company and its product. This leads
to the question if MyVideoDaily is the only business venture or product of RJM Price & Co., a
question that was unanswered based on the press releases and the information in the documents.
The press releases stated that the CEO of MyVideoDaily, Mr. Price, would then join
ROO as Senior Vice President of Product and Network Management, where he would manage
ROO’s “distribution network and inventory expansion, while strengthening ROO’s partner
services solutions.”18 The press releases also explained that Price would report to Steve Quinn,
ROO Media’s President and COO.19 The actual agreement does not discuss the employment of
Mr. Price, but instead refers to an employment agreement that is to be executed.
In addition, it is significant that the agreement provides for money to be paid “to Mr.
Price in equal quarterly installments upon the achievement of certain milestones at a price per
share which will be equal to equal to the average closing price of the Company's common stock
over the final 20 trading days of the quarterly period in which the milestone is achieved.”20 The
agreement lists the milestones and the effect on the payments to Mr. Price and it also states that
the purchase price will also be paid in $250 thousand dollars in cash upon the execution of the
agreement (as an initial payment) which would be nonrefundable absent breach by the Seller.21
This is different than the announced purchase price of $350 thousand in cash and then up to $500
thousand in stock if certain milestones are achieved.22 Instead the agreement itself does not seem
to set such a high goal of achievement and also sets up a lower payment in cash. Also, it is
interesting that the agreement states that if Mr. Price were to be terminated by ROO for Cause
(as defined in the employment agreement that is signed separately) within the 6 month period of
the closing date, then he would have to return 50% of the shares that have been issued to him
through such a date. I would assume that such a provision would protect the company from
having a disgruntled employee terminated for a significant reason have some control or voting
power in the company. This must be an often used provision, as it was not mentioned in any
press releases as a possible adjustment to the selling price.
The press releases issued by the ROO Group had a disclaimer that certain statements in
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Press Release of the deal at http://www.roomedia.com/news/NewsItem.aspx?ItemId=57.
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Id.
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Available at http://biz.yahoo.com/e/070126/rgrp.ob8-k.html.
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Asset Purchase Agreement Material Contract.
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Referring to footnote 8 and source http://www.thealarmclock.com/mt/archives/2007/02/roo_group_buys.html.

the press release were “forward-looking statements.” Such statements were very optimistic and
many of them are included in the parties’ description above. It is fairly obvious that the ROO
Group is hoping for big payoffs from purchasing MyVideoDaily, but the agreement shows that it
is not as confident as some of the forward-looking statements might indicate because of the
payment of stock at milestones, instead of just a clear cash payment to Mr. Price. The forwardlooking statements are seemingly a way for the public company to garner some attention in this
acquisition of its customer and to drum up some attention to the newly revamped MyVideoDaily
site. 23 The site has already incorporated some of the changes that the press releases hinted at,
such as adding the ability to rate the videos and add comments.24
Conclusion:
It seems that the deal has been finalized.25 When I logged on to MyVideoDaily I was able
to view the ROO emblem on the lower side of the video screen that was streaming the music.26
I found it curious that the press coverage never mentioned that it was a full asset
acquisition of RJM Price & Company, Inc, not just MyVideoDaily as a business (which might
not be significant if it’s one and the same). It will be interesting to see whether the business of
ROO Group will benefit from the deal, as they obviously hope, and how this will effect the
compensation for Mr. Price.
Overall, it seems that the structure of the agreement shows a bit less confidence in the
business venture than the press releases indicate in that even though the press releases state that
the deal is a great venture for both companies the payment to Mr. Price of the money for the deal
is based on the profits that might be generated later on. Also, it is important that the agreement
was very favorable to ROO and not so favorable to Mr. Price, especially since a lot of benefits to
him would disappear if he was to be fired for cause, including part of the stock option that would
be paid to him as a purchase price if certain milestones are met. Overall, it seems that there are a
lot of “ifs” in terms of how much money he would get in the end for his company or if he would
have a job with ROO and those “ifs” do not lead one to believe that the deal is really as good for
everyone as they tried to indicate in the press releases.
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The website at http://www.myvideodaily.com/newlook.php states that “[y]ou may have noticed the new look of
the MyVideoDaily website . . . we will be adding other exciting features . . . we hope you enjoy the new look and
the ability to rate and rank each video as well as comment on the clips you like and don’t like.”
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Id.
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The site http://www.thealarmclock.com/mt/archives/2007/02/roo_group_buys.html refers to the deal in past tense
in stating how much money was paid for the deal.
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The site bears the same name at http://www.myvideodaily.com/

Annotated Asset Purchase Agreement
ROO GROUP INC
FILING DATE: January 26, 2007
ASSET PURCHASE AGREEMENT AMONG
ROO GROUP, INC.
ROO MEDIA CORPORATION
RJM PRICE & COMPANY, INC.
AND
ROBERTSON PRICE
DATED AS OF JANUARY 22, 2007
ASSET PURCHASE AGREEMENT27
ASSET PURCHASE AGREEMENT, dated as of January 18, 2007 (the Agreement),
between ROO Group, Inc., a Delaware corporation (the Parent), ROO Media Corporation, a
Delaware corporation and a wholly owned subsidiary of Parent (Purchaser), RJM Price &
Company, Inc., a Delaware corporation, (the Seller), and Robertson Price (the Owner).28
W I T N E S S E T H:
WHEREAS, subject to the terms and conditions hereof, Seller desires to sell, transfer and
assign to Purchaser, and Purchaser desires to purchase from Seller, all of the properties, rights
and assets constituting the business of Seller, which is engaged in the business of online
broadcast video and operates under the name MyVideoDaily (the Business)29; and NOW,
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The final version of an asset purchase agreement usually contains a title page, table of contents and a list of
attachments. For the sake of brevity I removed the table of contents and the attachments that followed the document.
I also removed any semblance of the title page, although it did not appear that there was one in the LexisNexis
version of this document.

28

The ROO Media Corporation (“ROO Media”) is a subsidiary of the ROO Group Inc. (“ROO Group”). According
to the news reports released by the ROO Media and ROO Group, RJM Price & Company, Inc. (“RJM”) owned by
Robertson Price (“Price”) was a customer of ROO Media and ROO Group.

29

It is interesting to note that although the Agreement is for the purchase of all the assets of the RJM Price &
Company, Inc. sold by Robertson Price, the “Business” is defined as MyVideoDaily, which is the business that the
Seller is engaged in and the operation that is mentioned as being sold in the press releases. The Agreement could
have defined the RJM Price & Company as “the Business” but instead chose to define MyVideoDaily as such,
maybe because it is the more visible to the public or the real asset that they wanted to obtain but were forced to get
all of the RJM because of its tie to MyVideoDaily.

THEREFORE, in consideration of the premises and the mutual covenants and agreements
hereinafter contained, the parties hereby agree as follows:30
ARTICLE I.31
PURCHASE AND SALE OF ASSETS.
1.1.
Sale of Assets.
Seller agrees to sell, assign, transfer and deliver to Purchaser, and Purchaser agrees to
purchase from Seller, all of Sellers right, title and interest in and to all of the properties, assets
and business of the Business, of every kind and description, tangible and intangible, real,
personal or mixed, and wherever located, but excluding the Excluded Assets, including, without
limitation, the following:32
(a)
Equipment.
All assets of any kind or nature, including all inventory, software, supplies and other tangible
personal property of every kind and description owned by Seller and used or held for use in
connection with the Business, all as set forth on Schedule 1.1(a) attached hereto (Equipment);
(b)
Contracts.
All of the rights of Seller under, and interest of Seller in and to, all contracts relating to the
Business, a true, correct and complete list of which contracts is attached hereto as Schedule
1.1(b) (Contracts);
(c)
Intellectual Property.

30

Most of the time recitals are written in order to help the reader of the contract understand the basic essence of the
deal, but occasionally it is possible for the recitals to have some legal effect. See MODEL ASSET PURCHASE
AGREEMENT WITH COMMENTARY (2001) (hereinafter MODEL AGREEMENT).
31

Many agreements contain a section listing out definitions to the terms seen most often in the agreement. This
particular agreement did not list the definitions, but did define the terms as part of the discussion.
32

The ROO Media is purchasing all of the assets of RJM, which includes all of the equipment, good will, and such
other assets outlined and specifically mentioned. Usually listing of the identity of assets that are transferred is the
main purpose of the asset purchase transaction, and thus it should include a lot of detailed provisions. See MODEL
AGREEMENT, supra note 3. It is particularly interesting to note that the agreement states that it includes “all assets”
and then states further that it is “all . . . right, title and interest in. . . all of the properties, assets and business of the
Business, of every kind.” Therefore, the language is very inclusive, and if one contrasts it to the language that
defines what “the Business” includes, then it is an odd clause to state that it is purchasing all the Business of the
Seller, but “the Business” being just MyVideoDaily. Overall, the language is not just very broad but the Agreement
goes further to list some of those assets such as equipment of any kind or nature, all contracts and all intellectual
property, as well as all goodwill of seller and all records of the Business.

All of Sellers Intellectual Property relating to the Business, as set forth on Schedule 1.1(c)
attached hereto;
(d)
Goodwill.
All of the goodwill of Seller in, and the going concern value of, the Business, and all of the
business and customer lists and accounts, proprietary information, marketing materials and
collateral and trade secrets related to the Business;
(e)
Records.
All of Sellers customer logs, location files and records, and other business files and records,
in each case relating to the Business; and The assets, properties and business of Seller being sold
to and purchased by Parent under this Section 1.1 are referred to herein collectively as the
Assets. 33
1.2.
Excluded Assets.34
There shall be excluded from the Assets and retained by Seller, all assets identified on
Schedule 1.2 attached hereto, and all other assets of Seller which are not used or held for use in
connection with the Business or otherwise necessary to the operation of the Business (the
Excluded Assets).
1.3.
Liabilities; Employees.
(a)
Liabilities.
Except as otherwise expressly agreed to herein, Purchaser shall not assume, pay or be liable
for any liability or obligation of Seller of any kind or nature at any time existing or asserted,
whether, known, unknown, fixed, contingent or otherwise, not specifically assumed herein by
Parent or Purchaser or assumed by virtue of the acquisition of one or more Assets, and any
liability or obligation relating to, resulting from or arising out of (i) the Excluded Assets, (ii) the

33

This is also an odd provision in that it restates that all of the assets listed in the section on assets are included in
the term “Assets.” This language might be overly inclusive, and it is strange that it is listed several times, in the
beginning and in the end of the clause.

34

The excluded assets provision needs to be detailed and in a way mirror the included assets provisions – therefore
if one is listing in detail the included items, then the other should list in detail the excluded assets, or if one describes
it generally, so should the other. See MODEL AGREEMENT, supra note 3. In this particular agreement it seems that the
excluded assets are listed generally in the agreement itself, and are explained in more detail in an attachment.
Although generally the excluded assets provision should mirror the included assets provision, since almost all of the
assets here are purchased, there might not be as much of a necessity to have the provisions mirror each other.

employees of the Business or (iii) any fact existing or event occurring prior to, or relating to the
operation of the Business prior to, the date hereof.35
(b)
Employees, Wages and Benefits.36
(i)
Sellers only employee is Robertson Price. Seller shall terminate Robertson Price as an
employee effective as of the Closing Date and neither Parent nor Purchaser shall assume or have
any obligations or liabilities with respect to such employee, including, without limitation, any
severance obligation.
(ii)
Parent shall enter into an employment agreement with Robertson Price, substantially in the
form of Exhibit A hereto, (the Employment Agreement).
(iii)
Seller shall pay all wages, salaries, commissions, and the cost of all fringe benefits provided
to its employee which shall have become due for work performed as of and through the date
hereof, and Seller shall collect and pay all Taxes in respect of such wages, salaries, commissions
and benefits.
(iv)
Seller acknowledges and agrees that neither Parent nor Purchaser shall acquire any rights or
interests of Seller in, or assume or have any obligations or liabilities of Seller under, any benefit
plans maintained by Seller, or for the benefit of the employee of Seller, including, without
limitation, obligations for severance.37
1.4.
35

The wording of the paragraph seems to imply that the Purchaser drafted this agreement, since when the Seller
drafts the agreement the liabilities paragraph is written in reverse. See Angela Humphreys Hamilton & Joan
MacLeod Heminway, Buying Assets in Tennessee: An Annotated Model Tennessee Asset Purchase Agreement, 4
TRANSACTIONS: A TENN. J. OF BUS. L. 2, 230 (discussing the undisclosed liabilities which are drafted to exclude
Sellers from liability) (hereinafter Hamilton & Heminway). The liabilities paragraph is also interesting since it does
not set up a time limitation such as those arising in the most recent fiscal month or such time frame. However, the
agreement does limit it to any liability arising prior to acquisition; therefore anything that arises from the date of the
acquisition and on would be covered by the Purchaser.
36

Usually the sections dealing with employee benefits, retention, etc. will be significantly longer depending on the
size of the business. In this situation, since RJM was owned solely by Mr. Price, the section basically states how
ROO will absorb the business and hire Mr. Price as its employee. But often times the provisions listed will be
burdensome in some ways because the buyer would have to be concerned with existence and nature of employee
benefit plans or programs maintained by seller or the affiliate of seller. See MODEL AGREEMENT, supra note 3.
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This paragraph in particular asserts that the Purchaser would not assume the obligations of the Seller as to the
benefit plans, therefore, the Purchaser is able to ascertain the obligation and undertake either similar ones or
different ones, without being obligated to mirror the terms that RJM had prior to the acquisition, thus giving the
Purchaser some flexibility when it comes to benefit and employment terms.

Purchase Price; Adjustments.
(a)
Purchase Price.
In consideration of the sale by Seller to Purchaser of the Assets, Parent shall pay to Seller an
amount up to One Million, Three Hundred and Fifty Dollars ($1,350,000).38
(b)
Payment of Purchase Price.
The Purchase Price will be paid as follows:
(i)
$250,000 in cash upon execution of this Agreement (Initial Payment), which shall be nonrefundable absent a breach by the Seller of this Agreement; provided that for purposes of this
Section 1.4(b)(i), a breach of the Employment Agreement shall not be deemed a breach of this
Agreement;39
(ii)
$1,000,000 in shares of Parents common stock, par value $.0001 per share (the Shares),
payable in equal quarterly installments at a price per share which shall be equal to the average
closing price of the Parents common stock over the final 20 Trading Days of the quarterly period
in which certain milestones (the Milestones) set forth in the attached Schedule 1.4(b)(ii) are
achieved; provided however, that for purposes of calculating the number of shares under this
Section b(ii) the per share price shall not be less than $2.00; and40
(iii)
$100,000 payable on the second-year anniversary date of the Closing; provided that, if
Robertson Prices employment with the Company has been terminated (a) by Robertson Price due
to a breach by Parent or Purchaser of either the Employment Agreement or this Agreement (and
not cured within the permitted cure-period), or (b) by Parent for any reason other than for Cause
38

It is interesting that the purchase price can be “up to” a certain amount, but it is not certain if that amount will
even remotely be achieved. The actual payment is significantly lower and the rest of it might actualize if certain
events occur, but it is just as likely that they will not occur and the Seller will be left with the actual purchase price
which is significantly lower than the one listed in this clause.
39

This clause is very interesting in that Mr. Price could basically get fired or quit immediately after the purchase of
his business and the cash payment (initial payment) would be non-refundable, therefore this is one of the few clauses
where the strong language of “shall” benefits the Seller and not the Purchaser.
40

The formula for calculating subsequent payments of the purchase price to the Seller is more favorable to the
Purchaser, since certain events have to occur for the Seller to even get that money, events that are outside the
Seller’s control. What is potentially even more interesting is that some of the events that could determine the success
of the business would be something that the Purchaser could control with business strategies, while the Seller would
not be able to do anything to increase his chances of getting the rest of the purchase money. Even if the Business
would not take off and the Seller would not get the rest of the purchase price, the Purchaser would still benefit by
owning the Business for a lesser price. Therefore, it seems that the Purchaser would benefit significantly more than
the Seller by the terms of this Agreement.

(as defined in the Employment Agreement), then the payment described in this Section 1.4(b)(iii)
shall become immediately due and payable on the date of such termination. For purposes of this
subsection (b) the term Trading Day shall mean any day on which the Parents Common Stock is
listed or quoted on any of the New York Stock Exchange, the American Stock Exchange,
Nasdaq Stock Market or the Over-the-Counter Bulletin Board.
(c)
Escrow. The Initial Payment shall be deposited in escrow account of Sellers Attorney, Simon
J. Lincoln, Esq. and shall be released on or about January 5, 2006 (Release Date). Absent a court
order instructing him otherwise, Escrow Agent shall automatically release this Initial Payment to
Seller on or after the Release Date.
(d)
Adjustments41
If Robertson Price shall have been terminated by ROO for Cause as defined in the
Employment Agreement within six (6) months of the Closing Date, Seller shall return to Parent
and Purchaser, 50% of the Shares that shall have been issued to Seller through such date.
(e)
Shares.
If, through or as a result of any merger, consolidation, sale of all or substantially all of the
assets of the Parent, reorganization, recapitalization, reclassification, stock dividend, stock split,
reverse stock split or other similar transaction, (i) the outstanding shares of Common Stock are
increased, decreased or exchanged for a different number or kind of shares or other securities of
the Parent, or (ii) additional shares or new or different shares or other securities of the Parent or
other non-cash assets are distributed with respect to such shares of Common Stock, an
appropriate and proportionate adjustment shall be made in Section 1.4(b)(ii) with respect to (x)
the number and kind of shares or other securities subject to issuances of Shares, and (y) the
minimum price for each Share.
(f)
Payment Designee.
Seller may designate one or more third parties to receive any payment described in this
Section 1.4. Such designation shall be in writing and delivered as required pursuant to Section
9.9. Parent agrees to deliver all subsequent payments to such designee(s); provided however,
such designee shall be required to execute a document satisfactory to counsel to Parent and/or
Purchaser which shall include the representations contained in Sections 3.26, 3.27, 3.28, 3.29,
and 3.30 of this Agreement.
41

The purchase-price adjustment mechanism that is selected in the agreement varies depending on the type of the
transaction and the nature of the business of the company that is being acquired. Often the adjustments deal with
prorations, ad valorem taxes or such provisions. In this agreement, the adjustment would be important if the CEO of
the RJM who is hired by the Purchaser by the terms of this agreement were to be terminated by the Purchaser within
six months of the closing date, at which point the Seller would have to return the shares. The possible reason for this
provision is to protect the Purchaser from Seller having control of the shares and retaliating after their potential
employment agreement sours.

1.5.
Purchase Price Allocation.
Parent, Purchaser and Seller shall mutually agree on the allocation of the Purchase Price.
Such allocation shall be binding upon Parent, Purchaser and Seller for all purposes (including
financial accounting purposes, financial and regulatory reporting purposes and tax purposes).
Parent, Purchaser and Seller each further agrees to file its Federal income tax returns and its
other tax returns reflecting such allocation, Form 8594 and any other reports required by Section
1060 of the Internal Revenue Code of 1986, as amended (the Code).
1.6.
Records and Contracts.
Seller shall deliver to Parent and Purchaser all of the Contracts, with such assignments
thereof and consents to assignments as are necessary to assure Parent and Purchaser of the full
benefit of the same. Seller shall also deliver to Parent and Purchaser all of Sellers files and
records constituting Assets.
1.7.
Further Assurances.
Seller shall, from time to time after the consummation of the transactions contemplated
herein, at the request of Parent or Purchaser and without further consideration, execute and
deliver further instruments of transfer and assignment and take such other action as Parent or
Purchaser may reasonably require to more effectively transfer and assign to, and vest in, Parent
or Purchaser the Assets free and clear of all Liens.
1.8.
Sales and Transfer Taxes.
All sales, transfer, use, recordation, documentary, stamp, excise taxes, personal property
taxes, fees and duties (including any real estate transfer taxes) under applicable law incurred in
connection with this Agreement or the transactions contemplated hereby will be borne and paid
by Parent.
1.9.
Transfer of Subject Assets.
Seller shall deliver or cause to be delivered to Purchaser good and sufficient instruments of
transfer transferring to Purchaser title to all of the Assets, together with all required consents.
Such instruments of transfer (a) shall contain appropriate warranties and covenants which are
usual and customary for transferring the type of property involved under the laws of the
jurisdictions applicable to such transfers, (b) shall be in form and substance reasonably
satisfactory to Purchaser and its counsel, (c) shall effectively vest in Purchaser good and
marketable title to all of the Assets free and clear of all Liens (as hereafter defined), and (d)
where applicable, shall be accompanied by evidence of the discharge of all Liens against the
Assets.
ARTICLE II.
CLOSING AND TERMINATION

2.1.
Closing Date.42
Subject to the satisfaction of the conditions set forth in Sections 6.1 and 6.2 hereof (or the
waiver thereof by the party entitled to waive that condition), the closing of the sale and purchase
of the Assets provided for in Section 1.1 hereof (the Closing) shall take place at the offices of
Sichenzia Ross Friedman Ference LLP located at 1065 Avenue of the Americas, 21st Floor, New
York, NY 10018 (or at such other place as the parties may mutually agree upon) on or before
January 31, 2007 (or on such other date as the parties may mutually agree upon). The date on
which the Closing shall be held is referred to in this Agreement as the Closing Date.
2.2.
Termination of Agreement.43
This Agreement may be terminated prior to the Closing as follows:
(a)
by mutual written consent of the Seller and the Parent; or
(b)
by the Seller or the Parent if there shall be in effect a final nonappealable order of a court,
government or governmental agency or body of competent jurisdiction (Governmental Body) of
competent jurisdiction restraining, enjoining or otherwise prohibiting the consummation of the
transactions contemplated hereby; it being agreed that the parties hereto shall promptly appeal
any adverse determination which is not nonappealable (and pursue such appeal with reasonable
diligence).
2.3.
Procedure Upon Termination.
In the event of termination and abandonment by the Parent or the Seller, or both, pursuant to
Section 2.2 hereof, written notice thereof shall forthwith be given to the other party or parties,
and this Agreement shall terminate, and the purchase of the Assets hereunder shall be
abandoned, without further action by the Parent or the Seller. If this Agreement is terminated as
provided herein each party shall redeliver all documents, work papers and other material of any
42

The closing date is often dependent on the nature of the acquisition and the particular interests of the parties that
are involved in the transaction. The parties decide on the closing date based on the level of prior investigation that
must be conducted and the conditions that must be fulfilled. In this agreement the parties seemed to have set up a
fairly quick closing, which could be because Seller and his business were the customer of the Purchaser, therefore
the Purchaser was probably fairly informed about the general business of the Seller and probably had adequate time
prior to the drafting of the agreement to obtain more information.
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In contract law, a party has a right to terminate its obligation under an agreement if there is material breach or
nonfulfillment of condition precedent by the other party. Usually an agreement does not require a specific provision
stating this principle. See MODEL AGREEMENT, supra note 3. In this agreement the parties provide that if they
mutually agree in writing to terminate the agreement, they can do so without penalty. The reason for this provision
is that this makes clear that the parties do not need consent of shareholders or third-party beneficiaries to terminate
the agreement. They also allow for a possibility that a court order would mandate such termination, and they agree
that such an order (after a proper appeal) would terminate the agreement.

other party relating to the transactions contemplated hereby, whether so obtained before or after
the execution hereof, to the party furnishing the same.
2.4.
Effect of Termination.
In the event that this Agreement is validly terminated as provided herein, then each of the
parties shall be relieved of their duties and obligations arising under this Agreement after the
date of such termination and such termination shall be without liability to the Parent or the
Seller; provided, however, that nothing in this Section 2.4 shall relieve the Parent or the Seller of
any liability for a breach of this Agreement.44
ARTICLE III.
REPRESENTATIONS AND WARRANTIES OF THE SELLER AND THE OWNER45
The Seller hereby represents and warrants to the Parent and Purchaser that:
3.1.
Organization and Good Standing.46
The Seller is a Delaware corporation duly organized, validly existing and in good standing
under the laws of the jurisdiction of its incorporation as set forth above and has all requisite
power and authority to own, lease and operate its properties and to carry on its business as now
conducted. The Seller is duly qualified or authorized to do business as a foreign company and is
in good standing under the laws of each jurisdiction in which it owns or leases real property and
each other jurisdiction in which the conduct of its business or the ownership of its properties
44

Upon termination it is evident from the language of this provision that nothing would survive such termination
since there is no provision for a confidentiality agreement or indemnification provision in case of such termination.
The reason for this could be that the parties do not have aspects of the Agreement that they want to keep secret,
partially I would hypothesize that is because the Seller’s business was a customer of the Purchaser and thus the
Purchaser feels confident with the fact that in case of a breach they will not need the Seller to indemnify them or to
keep confidentiality.
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The technical difference between representation and warranties, which has not been very important in acquisition
setting, is that warranties are promises that existing or future facts are or will be true, while representations are
statements of past or existing facts. See MODEL AGREEMENT, supra note 3; Hamilton & Heminway, supra note 7, at
225. Also, representations are often used to induce the parties into a deal and traditionally they end at closing and
thus if there is a breach of representation (or also known as misrepresentation) then one could avoid formation of the
contract or sue for damages and continue with the deal. In case of warranties one could only obtain damages in case
of breach. This distinction is the reason that most agreements state that both warranties and representations are
involved in each clause. By drafting the representations and warranties together in one clause, the parties thus
protect from such distinction and allow both representations and warranties to survive closing. In this section of the
Agreement the warranties and the representations of the Seller and the Owner are addressed, in the following section
(Section IV) the warranties and representations of the Purchaser and the Parent will be addressed.
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An organization and good standing clause is present in an asset acquisition agreement in order to assure the
Purchaser for the proper operation of the Seller’s business prior to the purchase. The clause also assures the
Purchaser that the business will be operated until the purchase time. See MODEL AGREEMENT, supra note 3. This
clause is clean in that it is a clean representation and warranty of the Seller because it is without a threshold or an
exception.

requires such qualification or authorization, except where failure to be so qualified would not
have a material adverse effect on the business, assets or financial condition of the Seller taken as
a whole (Material Adverse Effect).47
3.2.
Authorization of Agreement.48
The Seller and the Owner have all requisite, power, authority and legal capacity to execute
and deliver this Agreement, and each other agreement, document, or instrument or certificate
contemplated by this Agreement or to be executed by the Seller or the Owner in connection with
the consummation of the transactions contemplated by this Agreement (together with this
Agreement, the Seller Documents), and to consummate the transactions contemplated hereby and
thereby. This Agreement has been, and each of the Seller Documents will be at or prior to the
Closing, duly and validly executed and delivered by the Seller or the Owner and (assuming the
due authorization, execution and delivery by the other parties hereto and thereto) this Agreement
constitutes, and each of the Seller Documents when so executed and delivered will constitute,
legal, valid and binding obligations of the Seller, enforceable against the Seller or the Owner, as
applicable, in accordance with their respective terms, subject to applicable bankruptcy,
insolvency, reorganization, moratorium and similar laws affecting creditors rights and remedies
generally, and subject, as to enforceability, to general principles of equity, including principles of
commercial reasonableness, good faith and fair dealing (regardless of whether enforcement is
sought in a proceeding at law or in equity). 49
3.3.
Ownership of Seller.
The Owner owns 65% of the issued and outstanding shares of the Seller, free and clear of any
and all liens, charges or encumbrances or any kind or nature.
3.4.
No Subsidiaries.
47

It is interesting that this entire Agreement never defines clearly what material adverse effect is – especially as this
section lists it as a defined term. Generally, materiality qualification is discussed in the remedies sections and it
would be something that would allow a Purchaser a right to walk away from the agreement. Therefore, by not
defining this fuzzy standard the parties are leaving it open to interpretation what would constitute material adverse
effect. Most likely this benefits the parties because then the Purchaser could claim it and thus force the Seller to go
to court to litigate it, which can sometimes be more trouble than it is worth. In my opinion it is important to define
such terms, which the parties might have done in a schedule, but it would be more effective to define it directly in
the document. Otherwise, the parties could refer to any other pieces of writing where they might define such terms
in order to later decide disputes.
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“The existence of corporate power and authority is dependent upon state corporate law, the corporation’s charter
and bylaws.” See Hamilton & Heminway, supra note 7, at 226.
49

This is clause contains a caveat as to principles of “commercial reasonableness, good faith and fair dealing” which
means that the Seller might have some leeway in this section because it is not a clean warranty and representation on
his part.

The Seller has no subsidiaries.
3.5.
Conflicts; Consents of Third Parties.
(a)
Except as set forth in Schedule 3.5(a),50 none of the execution and delivery by the Seller or
Owner of this Agreement and the Seller Documents, the consummation of the transactions
contemplated hereby or thereby, or compliance by the Seller with any of the provisions hereof or
thereof will (i) conflict with, or result in the breach of, any provision of the Certificate of
Incorporation of the Seller, as amended to date or the Bylaws of the Seller, as amended to date;
(ii) conflict with, violate, result in the breach or termination of, or constitute a default under any
note, bond, mortgage, indenture, license, agreement or other instrument or obligation to which
the Seller or any Owner is a party or by which any of them or any of their respective properties
or assets is bound; (iii) violate any statute, rule, regulation, order or decree of any governmental
body or authority by which the Seller or any Owner is bound; or (iv) result in the creation of any
Lien upon the properties or assets of the Seller except, in case of clauses (ii), (iii) and (iv), for
such violations, breaches or defaults as would not, individually or in the aggregate, have a
Material Adverse Effect.
(b)
Except as set forth in Schedule 3.5(b), No consent, waiver, approval, order, permit or
authorization of, or declaration or filing with, or notification to, any person or Governmental
Body is required on the part of the Seller in connection with the execution and delivery of this
Agreement or the Seller Documents, or the compliance by the Seller as the case may be, with
any of the provisions hereof or thereof.
3.6.
Ownership and Transfer of Assets.
Seller has good and marketable title to all of the Assets free and clear of all mortgages,
pledges, security interests, charges, liens, restrictions and encumbrances of any kind
(collectively, Liens) whatsoever. Upon the sale, assignment, transfer and delivery of the Assets
to the Purchaser hereunder and under the Seller Documents, there will be vested in the Purchaser
good, marketable and indefeasible title to the Assets, free and clear of all Liens. The Assets
include all of the assets and properties (i) held for use by Seller to conduct the Business as
presently conducted and (ii) necessary for Purchaser to operate the Business in the same manner
as such business is currently operated by Seller. All of the tangible Assets are in good repair,
have been well maintained and are in good operating condition, do not require any material
modifications or repairs, and comply in all material respects51 with applicable laws, ordinances
and regulations, ordinary wear and tear excepted.
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This portion of this clause is a caveat, since the rest of this clause is preceded by the language of “except as set
forth in schedule.” The schedule has to be consulted for this clause and for the next one in order to ascertain fully
what consents of third parties the Seller is representing to and warranting.

51

This seems to be a statement that loosens up the standard of compliance since Seller has to warranty and represent
that title to all Assets comply “in all material respects” with the laws, without defining what this materiality would
include. This seems to be a mechanism that lightens the duty of the Seller, mostly because sometimes it is likely to

3.7.
Financial Statements.
The Seller has delivered or caused to be delivered to the Parent such financial documents as
have been requested by Parent (such financial documents are referred to herein as the Seller
Financial Statements). Each of the Seller Financial Statements is complete and correct in all
material respects. For the purposes hereof, the date October 31, 2006, is referred to as the Seller
Balance Sheet Date.
3.8.
No Undisclosed Liabilities.
All of Sellers material indebtedness, obligations and liabilities of any kind (whether accrued,
absolute, contingent or otherwise, and whether due or to become due) are listed in Schedule
3.8.52
3.9.
Absence of Certain Developments.
Except as expressly contemplated by this Agreement or as set forth on Schedule 3.953, since
the Seller Balance Sheet Date:
(i)
there has not been an event which had a Material Adverse Effect54 nor has there occurred any
event which is reasonably likely to result in a Material Adverse Effect;
(ii)
there has not been any damage, destruction or loss, whether or not covered by insurance, with
respect to the property and assets of the Seller having a replacement cost of more than $5,000 for
any single loss or $10,000 for all such losses;
(iii)
there has not been any declaration, setting aside or payment of any distribution in respect of
any partnership interest of the Seller or any repurchase, redemption or other acquisition by the
Seller of any outstanding partnership, or other ownership interest in, the Seller;
be difficult to make this standard absolute.
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Sometimes Sellers are able to limit the scope of representation of liabilities by limiting the types of liabilities that
must be disclosed to the Purchaser. In this particular agreement there is no limit on the liabilities that have to be
disclosed because of the language of “of any kind” and examples of the different kinds listed after that particular
language.

53

This is another caveat because it allows the rest of the clause to stand forth with the exception of the terms listed
in the Schedule.

54

This is another one of the many places where the term “Material Adverse Effect” appears without a definition.
This sets up the parties to potential litigation as if one party relied on this standard then the other would have to
litigate to show that the standard does not apply, thus forcing the courts to define it.

(iv)
the Seller has not awarded or paid any bonuses to employees of the Seller with respect to the
fiscal years ended 2005 and 2006 or entered into any employment, deferred compensation,
severance or similar agreement (nor amended any such agreement) or agreed to increase the
compensation payable or to become payable by it to any of the Sellers directors, officers,
employees, agents or representatives or agreed to increase the coverage or benefits available
under any severance pay, termination pay, vacation pay, company awards, salary continuation
for disability, sick leave, deferred compensation, bonus or other incentive compensation,
insurance, pension or other employee benefit plan, payment or arrangement made to, for or with
such directors, officers, employees, agents or representatives (other than normal increases in the
ordinary course of business consistent with past practice and that in the aggregate have not
resulted in a material increase in the benefits or compensation expense of the Seller);
(v)
there has not been any change by the Seller in accounting or Tax reporting principles,
methods or policies;
(vi)
the Seller has not entered into any transaction or Contract or conducted its business other
than in the ordinary course consistent with past practice;
(vii)
the Seller has not failed to promptly pay and discharge current liabilities except where
disputed in good faith by appropriate proceedings;
(viii)
the Seller has not made any loans, advances or capital contributions to, or investments in, any
Person or paid any fees or expenses to the Seller or any Affiliate of the Seller;
(ix)
the Seller has not mortgaged, pledged or subjected to any Lien any of its assets, or acquired
any assets or sold, assigned, transferred, conveyed, leased or otherwise disposed of any assets of
the Seller, except for assets acquired or sold, assigned, transferred, conveyed, leased or otherwise
disposed of in the ordinary course of business consistent with past practice;
(x)
the Seller has not discharged or satisfied any Lien, or paid any obligation or liability (fixed or
contingent), except in the ordinary course of business consistent with past practice and which, in
the aggregate, would not be material to the Seller;
(xi)
the Seller has not canceled or compromised any debt or claim or amended, canceled,
terminated, relinquished, waived or released any Contract or right except in the ordinary course
of business consistent with past practice and which, in the aggregate, would not be material to
the Seller;
(xii)

the Seller has not made or committed to make any capital expenditures or capital additions or
betterments in excess of $25,000 individually or $100,000 in the aggregate;
(xiii)
the Seller has not instituted or settled any material legal proceeding; and
(xiv)
the Seller has not agreed to do anything set forth in this Section 3.9.
3.10.
Taxes.55
(a)
Except as set forth on Schedule 3.10, (A) all Tax returns required to be filed by or on behalf
of the Seller have been properly prepared and duly and timely filed with the appropriate taxing
authorities in all jurisdictions in which such Tax returns are required to be filed (after giving
effect to any valid extensions of time in which to make such filings), and all such Tax returns
were true, complete and correct in all material respects; (B) all Taxes payable by or on behalf of
the Seller or in respect of its income, assets or operations have been fully and timely paid, and
adequate reserves or accruals for Taxes have been provided with respect to any period for which
Tax Returns have not yet been filed or for which Taxes are not yet due and owing; and (C) the
Seller has not executed or filed with the Internal Revenue Service (the IRS) or any other taxing
authority any agreement, waiver or other document or arrangement extending or having the
effect of extending the period for assessment or collection of Taxes (including, but not limited to,
any applicable statute of limitation), and no power of attorney with respect to any Tax matter is
currently in force. Tax or Taxes means all federal, state, local or other taxes or similar
governmental charges, fees, levies or assessments.
(b)
The Seller has complied in all material respects with all applicable laws (as defined in
Section 3.18), rules and regulations relating to the payment and withholding of Taxes and has
duly and timely withheld from employee salaries, wages and other compensation and has paid
over to the appropriate taxing authorities all amounts required to be so withheld and paid over for
all periods under all Laws.
(c)
Parent has received complete copies of (A) all federal, state, local and foreign income or
franchise Tax Returns of the Seller relating to the taxable periods since inception of Seller (B)
any audit report issued within the last three years relating to any material Taxes due from or with
respect to its income, assets or operations. All income and franchise Tax returns filed by or on
behalf of the Seller for the taxable years ended on the respective dates set forth on Schedule 3.10
have been examined by the relevant taxing authority or the statute of limitations with respect to
such Tax Returns has expired.
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Generally this provision is added to the asset purchase agreement because it is significant to the Purchaser. Some
state laws specifically provide that a buyer in an asset acquisition may be liable for selling corporation’s state tax
liability. See MODEL AGREEMENT, supra note 3

(d)
Schedule 3.10 lists all material types of Taxes paid and material types of Tax returns filed by
or on behalf of the Seller. Except as set forth on Schedule 3.10, no claim has been made by a
taxing authority in a jurisdiction where the Seller does not file Tax Returns such that it is or may
be subject to taxation by that jurisdiction.
(e)
Except as set forth on Schedule 3.10, all deficiencies asserted or assessments made as a result
of any examinations by the IRS or any other taxing authority of the Tax Returns of or covering
or including the Seller that are owed by the Seller have been fully paid, and there are no other
audits or investigations by any taxing authority in progress, nor has the Seller received any
written notice from any taxing authority that it intends to conduct such an audit or investigation.
No issue has been raised in writing by a federal, state, local or foreign taxing authority in any
current or prior examination which, by application of the same or similar principles, could
reasonably be expected to result in a proposed deficiency for any subsequent taxable period.
(f)
Except as set forth on Schedule 3.10, the Seller has not (A) agreed to or is not required to
make any adjustments pursuant to Section 481(a) of the Code or any similar provision of state,
local or foreign law by reason of a change in accounting method initiated by the Seller or has any
knowledge that the IRS has proposed any such adjustment or change in accounting method, or
has any application pending with any taxing authority requesting permission for any changes in
accounting methods that relate to the business or operations of the Seller, (B) executed or entered
into a closing agreement pursuant to Section 7121 of the Code or any predecessor provision
thereof or any similar provision of state, local or foreign law with respect to the Seller, or (C)
requested any extension of time within which to file any Tax Return, which Tax Return has since
not been filed within the period of limitations.
(g)
No property owned by the Seller is (i) property required to be treated as being owned by
another Person pursuant to the provisions of Section 168(f)(8) of the Internal Revenue Code of
1954, as amended and in effect immediately prior to the enactment of the Tax Reform Act of
1986, (ii) constitutes tax-exempt use property within the meaning of Section 168(h)(1) of the
Code or (iii) is tax-exempt bond financed property within the meaning of Section 168(g) of the
Code.
(h)
The Seller is not a foreign person within the meaning of Section 1445 of the Code.
(i)
The Seller is not a party to any tax sharing or similar agreement or arrangement (whether or
not written) pursuant to which it will have any obligation to make any payments after the
Closing.
(j)
There is no contract, agreement, plan or arrangement covering any person that, individually
or collectively, could give rise to the payment of any amount that would not be deductible by the

Parent, the Affiliates or their respective affiliates by reason of Section 280G of the Code, or
would constitute compensation in excess of the limitation set forth in Section 162(m) of the
Code.
(k)
The Seller is not subject to any private letter ruling of the IRS or comparable rulings of other
taxing authorities.
(l)
There are no liens as a result of any unpaid Taxes upon any of the assets of the Seller.
(m)
Except as set forth on Schedule 3.10, the Seller has no elections in effect for federal income
tax purposes under Sections 108, 168, 441, 463, 472, 1017, 1033 or 4977 of the Code.
(n)
The Seller has never owned any Subsidiaries and has never been a member of any
consolidated, combined or affiliated group of corporations for any Tax purposes.
3.11.
Real Property.
(a)
Seller does not own any interest in any real property. Seller has no interests (including leases)
in real property.
(b)
The Seller does not own or hold, and is not obligated under or a party to, any option, right of
first refusal or other contractual right to purchase, acquire, sell, assign or dispose of any real
estate or any portion thereof or interest therein.
3.12.
Tangible Personal Property.56
(a)
Schedule 3.12(a) sets forth all leases of personal property (Personal Property Leases)
involving annual payments in excess of $1,000 relating to personal property used in the business
of the Seller or to which the Seller is a party or by which the properties or assets of the Seller is
bound. The Seller has delivered or otherwise made available to the Parent true, correct and
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“Depending on the size of a seller’s operations, the importance of tangible assets to a seller’s business, and the
value of tangible assets on a seller’s balance sheet, a buyer may desire the seller to list all tangible assets necessary
for the conduct of the seller’s business in a disclosed schedule.” Hamilton & Heminway, supra note 7, at 234. In this
Agreement there is an attached Schedule that lists all of the personal property leases involving annual payments used
in the business of Seller. The Seller is responsible by the terms of this Agreement to deliver copies of such leases
listed to the Purchaser. The Seller also then warranties and represents in this Agreement that such leasehold interests
listed in Personal Property Leases Schedule are valid and owned in good and marketable title by the Seller.

complete copies of the Personal Property Leases, together with all amendments, modifications or
supplements thereto.
(b)
The Seller has a valid leasehold interest under each of the Personal Property Leases under
which it is a lessee, subject to applicable bankruptcy, insolvency, reorganization, moratorium and
similar laws affecting creditors rights and remedies generally and subject, as to enforceability, to
general principles of equity (regardless of whether enforcement is sought in a proceeding at law
or in equity), and there is no default under any Personal Property Lease by the Seller or, to the
best knowledge of the Seller, by any other party thereto, and no event has occurred that with the
lapse of time or the giving of notice or both would constitute a default thereunder.
(c)
The Seller has good and marketable title to all of the items of tangible personal property
utilized in the Business (except as sold or disposed of subsequent to the date thereof in the
ordinary course of business consistent with past practice), free and clear of any and all liens other
than as set forth on Schedule 3.12. All such items of tangible personal property which,
individually or in the aggregate, are material to the operation of the business of the Seller are in
good condition and in a state of good maintenance and repair (ordinary wear and tear excepted)
and are suitable for the purposes used.
(d)
All of the items of tangible personal property used by the Seller under the Personal Property
Leases are in good condition and repair (ordinary wear and tear excepted) and are suitable for the
purposes used.
3.13.
Intangible Property.
Schedule 3.13 contains a complete and correct list of each patent, trademark, trade name,
service mark and copyright owned or used by the Seller as well as all registrations thereof and
pending applications therefor, and each license or other agreement relating thereto. Each of the
foregoing is owned by the party shown on such Schedule as owning the same, free and clear of
all mortgages, claims, liens, security interests, charges and encumbrances and is in good standing
and not the subject of any challenge. There have been no claims made and the Seller has not
received any notice or otherwise knows or has reason to believe that any of the foregoing is
invalid or conflicts with the asserted rights of others. The Seller possesses, owns or licenses all
patents, patent licenses, trade names, trademarks, service marks, brand marks, brand names,
copyrights, know-how, formulae, designs, logos and other proprietary and trade rights necessary
for the conduct of its business as now conducted, not subject to any restrictions and without any
known conflict with the rights of others and has not forfeited or otherwise relinquished any such
patent, patent license, trade name, trademark, service mark, brand mark, brand name, copyright,
know-how, formulate or other proprietary right necessary for the conduct of its business as
conducted on the date hereof. The Seller is not under any obligation to pay any royalties or
similar payments in connection with any license to any Affiliate thereof. As used in this
Agreement, Affiliate means, with respect to any person, any other person directly or indirectly
controlling, controlled by or under common control with such person and for purposes of
individuals, Affiliates would include an individuals spouse and minor children.

3.14.
Material Contracts.
Schedule 3.14 sets forth all of the following Contracts to which the Seller is a party or by
which it is bound (collectively, the Material Contracts): (i) Contracts with any current officer or
director of the Seller; (ii) Contracts with any labor union or association representing any
employee of the Seller; (iii) Contracts pursuant to which any party is required to purchase or sell
a stated portion of its requirements or output from or to another party; (iv) Contracts for the sale
of any of the assets of the Seller other than in the ordinary course of business or for the grant to
any person of any preferential rights to purchase any of its assets; (v) joint venture agreements;
(vi) material Contracts containing covenants of the Seller not to compete in any line of business
or with any person in any geographical area or covenants of any other person not to compete
with the Seller in any line of business or in any geographical area; (vii) Contracts relating to the
acquisition by the Seller of any operating business or the capital stock of any other person; (viii)
Contracts relating to the borrowing of money; or (ix) any other Contracts, other than Real
Property Leases. There have been made available to the Parent, its affiliates and their
representatives true and complete copies of all of the Material Contracts. Except as set forth on
Schedule 3.14, all of the Material Contracts and other agreements are in full force and effect and
are the legal, valid and binding obligation of the Seller, enforceable against it in accordance with
its terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium and similar
laws affecting creditors rights and remedies generally and subject, as to enforceability, to general
principles of equity (regardless of whether enforcement is sought in a proceeding at law or in
equity). Except as set forth on Schedule 3.14, the Seller is not in default in any material respect
under any Material Contracts, nor, to the knowledge of the Seller, is any other party to any
Material Contract in default thereunder in any material respect.
3.15.
Employee Benefits.57
(a)
Schedule 3.15(a) sets forth a complete and correct list of (i) all employee benefit plans, as
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended
(ERISA), and any other pension plans or employee benefit arrangements, programs or payroll
practices (including, without limitation, severance pay, vacation pay, company awards, salary
continuation for disability, sick leave, retirement, deferred compensation, bonus or other
incentive compensation, stock purchase arrangements or policies, hospitalization, medical
insurance, life insurance and scholarship programs) maintained by the Seller or to which the
Seller contributes or is obligated to contribute thereunder with respect to such employee
(Employee Benefit Plans) and (ii) employee pension plans, as defined in Section 3(2) of ERISA
(Pension Plans).
3.16.
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Employee benefits provisions can be very cumbersome, but in this agreement it is fairly short because of the fact
that there is only one employee, the CEO, that is employed by the Seller and will be employed by the Purchaser.
However, usually the agreement can be quite lengthy due to the number of benefits and issues that must be covered
before the Purchaser is to assume any benefit plans or to expressly state that they will not assume such plans.

Labor.
(a)
Except as set forth on Schedule 3.16(a), the Seller is not party to any labor or collective
bargaining agreement and there are no labor or collective bargaining agreements which pertain to
employees of the Seller. The Seller has delivered or otherwise made available to the Parent true,
correct and complete copies of the labor or collective bargaining agreements listed on Schedule
3.16(a), together with all amendments, modifications or supplements thereto.
(b)
Except as set forth on Schedule 3.16(b), no employees of the Seller are represented by any
labor organization. No labor organization or group of employees of the Seller has made a
pending demand for recognition, and there are no representation proceedings or petitions seeking
a representation proceeding presently pending or, to the best knowledge of the Seller, threatened
to be brought or filed, with the National Labor Relations Board or other labor relations tribunal.
There is no organizing activity involving the Seller pending or, to the best knowledge of the
Seller, threatened by any labor organization or group of employees of the Seller.
(c)
There are no (i) strikes, work stoppages, slowdowns, lockouts or arbitrations or (ii) material
grievances or other labor disputes pending or, to the best knowledge of the Seller, threatened
against or involving the Seller. There are no unfair labor practice charges, grievances or
complaints pending or, to the best knowledge of the Seller, threatened by or on behalf of any
employee or group of employees of the Seller.
3.17.
Litigation.58
Except as set forth in Schedule 3.17, there is no suit, action, proceeding, or, to the knowledge
of Seller, investigation, claim or order pending or threatened against the Seller (or to the
knowledge of the Seller pending or threatened, against any of the officers, directors or key
employees of the Seller with respect to their business activities on behalf of the Seller), or to
which the Seller is otherwise a party, which, if adversely determined, would have a Material
Adverse Effect, before any court, or before any governmental department, commission, board,
agency, or instrumentality; nor to the knowledge of the Seller is there any reasonable basis for
any such action, proceeding, or investigation. The Seller is not subject to any judgment, order or
decree of any court or governmental agency except to the extent the same are not reasonably
likely to have a Material Adverse Effect and is not engaged in any legal action to recover monies
due it or for damages sustained by it.
3.18.
Compliance with Laws; Permits.
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Typically, a Purchaser would review all pending or potential litigation and review the possibility and the
magnitude of potential damages. In this agreement since the Seller is representing that there is no pending or future
litigation that he is aware of at the time of the agreement.

The Seller is in compliance with all federal, state and local statutes, laws, rules, regulations,
orders and ordinances (Laws) applicable to it or to the conduct of its business or operations or
the use of its properties (including any leased properties) and assets, except for such noncompliances as would not, individually or in the aggregate, have a Material Adverse Effect. The
Seller has all governmental permits and approvals from state, federal or local authorities which
are required for it to operate its business, except for those the absence of which would not,
individually or in the aggregate, have a Material Adverse Effect.
3.19.
Environmental Matters.
Except as set forth on Schedule 3.19 hereto:
(a)
the operations of the Seller are in compliance with all applicable laws promulgated by any
governmental entity which prohibit, regulate or control any hazardous material or hazardous
material activity (Environmental Laws) and all permits issued pursuant to Environmental Laws
or otherwise;
(b)
the Seller has obtained all permits required under all applicable Environmental Laws
necessary to operate its business;
(c)
the Seller is not the subject of any outstanding written order or Contract with any
governmental authority or person respecting (i) Environmental Laws, (ii) Remedial Action or
(iii) any release or threatened release of a Hazardous Material (Release);
(d)
the Seller has not received any written communication alleging either or both that it may be
in violation of any Environmental Law, or any permit issued pursuant to Environmental Law, or
may have any liability under any Environmental Law;
(e)
the Seller does not have any current contingent liability in connection with any Release into
the indoor or outdoor environment (whether on-site or off-site);
(f)
there are no investigations of the business, operations, or currently or previously owned,
operated or leased property of the Seller pending or, to the Sellers knowledge, threatened which
could lead to the imposition of any liability pursuant to Environmental Law;
(g)
to the Sellers knowledge, there is not located at any of the properties of the Seller any (i)
underground storage tanks, (ii) asbestos-containing material or (iii) equipment containing
polychlorinated biphenyls; and,
(h)

the Seller has provided to the Parent all environmentally related audits, studies, reports,
analyses, and results of investigations that have been performed with respect to the currently or
previously owned, leased or operated properties of the Seller.
3.20.
Insurance.
Schedule 3.20 sets forth a complete and accurate list of all policies of insurance of any kind
or nature covering the Seller or any of its employees, properties or assets, including, without
limitation, policies of life, disability, fire, theft, workers compensation, employee fidelity and
other casualty and liability insurance. All such policies are in full force and effect, and, to the
Sellers knowledge, it is not in default of any provision thereof, except for such defaults as would
not, individually or in the aggregate, have a Material Adverse Effect.
3.21.
Inventories; Receivables; Payables.59
(a)
The inventories of the Seller are in good and marketable condition, and are saleable in the
ordinary course of business.
(b)
The Sellers accounts receivable through the date of this Agreement shall be the responsibility
of the Seller. Such account receivables have arisen from bona fide transactions in the ordinary
course of business consistent with past practice.
(c)
Any accounts payable and/or any liability related to the inventory purchased by Seller
pursuant to this Agreement shall be the responsibility of the Purchaser. Such accounts payable
are the result of bona fide transactions in the ordinary course of business.
3.22.
Customers and Suppliers.
Schedule 3.22 sets forth a list of all customers and suppliers of the Seller, showing the
approximate total sales by the Seller to each such customer and the approximate total purchases
by the Seller from each such supplier, during the last one year period ended November 30, 2006.
Since December 1, 2006, there has not been any material adverse change in the business
relationship of the Seller with any customer or supplier listed on Schedule 3.22.
3.23.
Banks.
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“Accounts receivable are assets in the form of balance sheet accounts reflecting amounts due from other parties
that were incurred in the ordinary course of business.” See MODEL AGREEMENT, supra note 3. In this Agreement the
accounts receivables remains a responsibility of the Seller until the asset purchase is concluded, therefore it is the
warranty and representation of the Seller to the Purchaser that the accounts receivables will remain in good
condition until the conclusion of the deal.

Schedule 3.23 contains a complete and correct list of the names and locations of all banks in
which the Seller has accounts or safe deposit boxes and the names of all persons authorized to
draw thereon or to have access thereto. Except as set forth on Schedule 3.23, no person holds a
power of attorney to act on behalf of the Seller.
3.24.
No Misrepresentations.
No representation or warranty of the Seller and the Owner contained in this Agreement or in
any schedule hereto or in any certificate or other instrument furnished by the Seller and the
Owner to the Parent pursuant to the terms hereof, taken as a whole, contains any untrue
statement of a material fact or omits to state a material fact necessary to make the statements
contained herein or therein not misleading.
3.25.
Financial Advisors.
No Person has acted, directly or indirectly, as a broker, finder or financial advisor for the
Seller in connection with the transactions contemplated by this Agreement and no Person is
entitled to any fee or commission or like payment in respect thereof.
3.26.
Information.
Seller and Owner have been furnished with or have had access at the EDGAR Website of the
Securities and Exchange Commission to all of Parents filings with the SEC. In addition, the
Seller has received in writing from Parent such other information concerning its operations,
financial condition and other matters as the Seller and Owner have requested in writing and
considered all factors the Sellers deem material in deciding on the advisability of investing in the
Shares.
3.27.
Investment Intention.
The Seller is acquiring the Shares for its own account, for investment purposes only and not
with a view to the distribution (as such term is used in Section 2(11) of the Securities Act of
1933, as amended (the Securities Act). The Seller understands that the Shares have not been
registered under the Securities Act and cannot be sold unless subsequently registered under the
Securities Act or an exemption from such registration is available.
3.28.
Investment Experience.
The Seller is in a financial position to hold the Shares and is able to bear the economic risk
and withstand a complete loss of the Sellers investment in the Shares. The Seller recognizes that
the Shares involve a high degree of risk. The Seller is a sophisticated investor, is able to fend for
itself in the transaction contemplated by this Agreement, and has such knowledge and experience
in financial and business matters that the Seller is capable of evaluating the merits and risks of
the prospective investment in the Shares.
3.29.

Restricted Securities.
The Seller understands that the Shares have not been registered under the Securities Act, and
will not sell, offer to sell, assign, pledge, hypothecate or otherwise transfer any of Shares unless
(i) pursuant to an effective registration statement under the Securities Act, (ii) such holder
provides the Company with an opinion of counsel, in form and substance reasonably acceptable
to the Company, to the effect that a sale, assignment or transfer of the Shares may be made
without registration under the Securities Act and the transferee agrees to be bound by the terms
and conditions of this Agreement, (iii) such holder provides the Company with reasonable
assurances (in the form of seller and broker representation letters) that the Shares can be sold
pursuant to Rule 144 promulgated under the Securities Act (Rule 144) or (iv) pursuant to Rule
144(k) promulgated under the Securities Act following the applicable holding period.
3.30.
Legend.
The Seller agrees that the certificates for the Shares shall bear the following legend and that
the Seller will comply with the restrictions on transfer set forth in such legend: THESE
SECURITIES HAVE NOT BEEN REGISTERED WITH THE SECURITIES AND
EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN
RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES
ACT OF 1933, AS AMENDED (THE SECURITIES ACT), AND, ACCORDINGLY, MAY
NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION
STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE
EXEMPTION FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS AS EVIDENCED BY A LEGAL OPINION OF
COUNSEL TO THE TRANSFEROR TO SUCH EFFECT, THE SUBSTANCE OF WHICH
SHALL BE REASONABLY ACCEPTABLE TO THE COMPANY.
3.31.
Patriot Act.60
The Seller certifies that, to the best of the Sellers knowledge, the Seller has not been
designated, and is not owned or controlled, by a suspected terrorist as defined in Executive Order
13224. The Seller hereby acknowledges that the Parent seeks to comply with all applicable Laws
concerning money laundering and related activities. In furtherance of those efforts, the Seller
hereby represents, warrants and agrees that: (i) none of the cash or property owned by the Seller
has been or shall be derived from, or related to, any activity that is deemed criminal under United
States law; and (ii) no contribution or payment by the Seller has, and this Agreement will not,
cause the Seller to be in violation of the United States Bank Secrecy Act, the United States
International Money Laundering Control Act of 1986 or the United States International Money
Laundering Abatement and Anti-Terrorist Financing Act of 2001.
ARTICLE IV.
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Neither one of the model asset purchase agreements consulted listed such a clause. It would seem that this is a
new addition to such contracts and that it is listed in order to comply with the Patriot Act.

REPRESENTATIONS AND WARRANTIES OF
PARENT AND PURCHASER61
The Parent and the Purchaser jointly and severally represent and warrant that:62
4.1.
Organization and Good Standing.
(a)
The Parent is a corporation duly organized, validly existing and in good standing under the
laws of the State of Delaware; and
(b)
Purchaser is a corporation duly incorporated and validly existing and in good standing under
the laws of the State of Delaware.
4.2.
Authorization of Agreement.
(a)
The Parent and the Purchaser have full corporate power and authority to execute and deliver
this Agreement, the Employment Agreement and each other agreement, document, instrument or
certificate contemplated by this Agreement or to be executed by the Parent in connection with
the consummation of the transactions contemplated hereby and thereby (together with the
Employment Agreement, the Parent Documents), and to consummate the transactions
contemplated hereby and thereby. The execution, delivery and performance by the Parent and
Purchaser of this Agreement and each Parent Document have been duly authorized by all
necessary corporate action on behalf of the Parent and Purchaser. This Agreement has been, and
each Parent Document will be at or prior to the Closing, duly executed and delivered by the
Parent and (assuming the due authorization, execution and delivery by the other parties hereto
and thereto) this Agreement constitutes, and each Parent Document when so executed and
delivered will constitute, legal, valid and binding obligations of the Parent and Purchaser,
enforceable against the Parent and Purchaser in accordance with their respective terms, subject to
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The Buyer’s representations and warranties tend to be fewer in number in general asset purchase agreements
because in acquisition in which the purchase price is paid at closing in cash, the Seller is interested in Purchaser’s
organization, power and authority to execute the agreement and Purchaser’s obligations to finders or brokers. See
MODEL AGREEMENT, supra note 3. Buyer’s representations and warranties tend to contain more provisions and
information if and when the consideration for sale are Buyer’s securities. See Hamilton & Heminway, supra note 7,
at 238. In this Agreement, while the representations and warranties of the Seller span several pages, the
representations and warranties of the Parent and Purchaser are a little longer than a page and succinctly state that the
Parent and Purchaser warrant and represent that they are a valid corporation, that they are authorized to execute the
agreement, and that there is no knowledge on the part of the Purchaser or Parent of any litigation, conflicts or
breaches.
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There are significantly more warranties and representations that the Seller is making as compared to those made
by the Purchaser and Parent. This is yet another example of this Agreement being in favor of the Purchaser.

applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting
creditors rights and remedies generally, and subject, as to enforceability, to general principles of
equity, including principles of commercial reasonableness, good faith and fair dealing63
(regardless of whether enforcement is sought in a proceeding at law or in equity).
(b)
Purchaser has the corporate power, capacity and authority to enter into and complete this
Agreement.
4.3.
Conflicts; Consents of Third Parties.
(a)
Except as set forth on Schedule 4.3 hereto, neither of the execution and delivery by the
Parent or Purchaser of the Parent Documents, nor the compliance by the Parent and Purchaser
with any of the provisions hereof or thereof will (i) conflict with, or result in the breach of, any
provision of the certificate of incorporation, or by-laws of the Parent or Purchaser, respectively,
(ii) conflict with, violate, result in the breach of, or constitute a default under any note, bond,
mortgage, indenture, license, agreement or other obligation to which the Parent or Purchaser is a
party or by which the Parent, Purchaser or their respective properties or assets are bound or (iii)
violate any statute, rule, regulation, order or decree of any governmental body or authority by
which the Parent or Purchaser is bound, except, in the case of clauses (ii) and (iii), for such
violations, breaches or defaults as would not, individually or in the aggregate, have a material
adverse effect64 on the business, properties, results of operations, prospects, conditions (financial
or otherwise) of the Parent and its subsidiaries, taken as a whole.
(b)
No consent, waiver, approval, order, permit or authorization of, or declaration or filing with,
or notification to, any Person or Governmental Body is required on the part of the Parent in
connection with the execution and delivery of this Agreement or the Parent Documents or the
compliance by Parent with any of the provisions hereof or thereof.
4.4.
Litigation.
There are no Legal Proceedings pending or, to the best knowledge of the Parent, threatened
that are reasonably likely to prohibit or restrain the ability of the Parent or Purchaser to enter into
this Agreement or consummate the transactions contemplated hereby.
4.5.
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This is a similar standard as that used by the Seller in the Seller’s version of this clause, which is the same in most
respects.
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It is odd that in this provision the term “material adverse effect” is not capitalized as a defined term, but is instead
just worked into the text. This is odd as it is capitalized and used as a defined term in the rest of the Agreement.

Financial Advisors.
No person has acted, directly or indirectly, as a broker, finder or financial advisor for the
Parent in connection with the transactions contemplated by this Agreement and no person is
entitled to any fee or commission or like payment in respect thereof.
4.6.
Patriot Act.
The Parent certifies that, to the best of the Parents knowledge, the Parent has not been
designated, and is not owned or controlled, by a suspected terrorist as defined in Executive Order
13224. The Parent hereby acknowledges that the Seller seeks to comply with all applicable Laws
concerning money laundering and related activities. In furtherance of those efforts, the Parent
hereby represents, warrants and agrees that: (i) none of the cash or property owned by the Seller
has been or shall be derived from, or related to, any activity that is deemed criminal under United
States law; and (ii) no contribution or payment by the Parent has, and this Agreement will not,
cause the Parent to be in violation of the United States Bank Secrecy Act, the United States
International Money Laundering Control Act of 1986 or the United States International Money
Laundering Abatement and Anti-Terrorist Financing Act of 2001.
4.7.
No Knowledge of Breaches.
Parent does not have actual knowledge of any breach of any representation and warranty
made by Seller and the Owner hereunder.65
ARTICLE V.
COVENANTS66
5.1.
Access to Information.
The Seller and Owner agree that, prior to the Closing Date, the Parent shall be entitled,
through its officers, employees and representatives (including, without limitation, its legal
advisors and accountants), to make such investigation of the properties, businesses and
operations of the Seller and such examination of the books, records and financial condition of the
Seller as it reasonably requests and to make extracts and copies of such books and records. Any
such investigation and examination shall be conducted during regular business hours and under
reasonable circumstances, and the Seller shall cooperate fully therein. No investigation by the
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This is the only warranty and representation that the Purchaser is making that the Seller did not make, otherwise
the warranties and representations of the Purchaser mirror those of the Seller.
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Sometimes this section is titled “Pre-Closing Covenants,” because it addresses the time between the execution of
the agreement and the closing of the deal. See Hamilton & Heminway, supra note 7, at 239. These provisions in this
section are basically mechanisms for the running of the business in the interim period between signing the
agreement and the closing. This is very important in keeping the business running for both parties, for the Seller it is
important because the deal might fall through and thus the business might revert back to the Seller and for the
Purchaser because once the Purchaser gets the business they hope it is in the same shape as when they were
considering buying it.

Parent prior to or after the date of this Agreement shall diminish or obviate any of the
representations, warranties, covenants or agreements of the Seller contained in the Seller
Documents. In order that the Parent may have full opportunity to make such physical, business,
accounting and legal review, examination or investigation as it may reasonably request of the
affairs of the Seller, Seller shall cause its officers, employees, consultants, agents, accountants,
attorneys and other representatives to cooperate fully with such representatives in connection
with such review and examination.
5.2.
Conduct of the Business Pending the Closing.67
(a)
Except as otherwise expressly contemplated by this Agreement or with the prior written
consent of the Parent, the Seller shall:
(i)
conduct its business only in the ordinary course consistent with past practice;
(ii)
use its best efforts to (A) preserve its present business operations, organization and goodwill
and (B) preserve its present relationship with Persons having business dealings with it;
(iii)
maintain (A) all of its assets and properties in their current condition, ordinary wear and tear
excepted and (B) insurance upon all of its properties and assets in such amounts and of such
kinds comparable to that in effect on the date of this Agreement;
(iv)
(A) maintain its books, accounts and records in the ordinary course of business consistent
with past practices, (B) continue to collect accounts receivable and pay accounts payable
utilizing normal procedures and without discounting or accelerating payment of such accounts,
and (C) comply with all contractual and other obligations applicable to its operation; and
(v)
comply in all material respects with applicable Laws.
(b)
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In this Agreement, the clause dealing with the operation of business pending the closing is fairly lengthy and
detailed listing both negative and affirmative operating covenants. The affirmative operating covenants listed first
basically state that the business should be operated as it would usually operated, with few changes if any. The
negative covenants follow and constrict the ability of the Seller to obtain more debt, place liens or enter into any
additional contracts that would lead to greater expenditures or indebtedness, among others. The part of the clause
that states that the Seller can vary these terms with the consent of the Purchaser is a good idea to have because if
some circumstances beyond the control of the Seller vary these terms, this way the Seller can be protected, although
only with the agreement of the Purchaser. Ideally, I think it would be best for the Seller to be able to vary the terms
in some circumstances without the consent of the Purchaser if the business changes in a way that is unpredicted and
unusual, although setting up such a standard would be difficult it would add protection for the Seller.

Except as otherwise expressly contemplated by this Agreement or with the prior written
consent of the Parent, the Seller shall not:
(i)
except for trade payables and for indebtedness for borrowed money incurred in the ordinary
course of business and consistent with past practice, borrow monies for any reason or draw down
on any line of credit or debt obligation, or become the guarantor, surety, endorser or otherwise
liable for any debt, obligation or liability (contingent or otherwise) of any other Person;
(ii)
place a Lien (except for liens that do not materially impair the use of the property subject
thereto in their respective businesses as presently conducted) on any of its properties or assets
(whether tangible or intangible);
(iii)
acquire any material properties or assets or sell, assign, transfer, convey, lease or otherwise
dispose of any of its material properties or assets (except for fair consideration in the ordinary
course of business consistent with past practice);
(iv)
cancel or compromise any debt or claim or waive or release any material right except in the
ordinary course of business consistent with past practice;
(v)
enter into any commitment for capital expenditures in excess of $1,000 for any individual
commitment and $5,000 for all commitments in the aggregate;
(vi)
introduce any material change with respect to its operation, including any material change in
the types, nature, composition or quality of its products or services, experience any material
change in any contribution of its product lines to its revenues or net income, or, other than in the
ordinary course of business, make any change in product specifications or prices or terms of
distributions of such products;
(vii)
enter into any transaction or make or enter into any Contract which by reason of its size or
otherwise is not in the ordinary course of business consistent with past practice;
(viii)
enter into or agree to enter into any merger or consolidation with, any corporation or other
entity, and not engage in any new business or invest in, make a loan, advance or capital
contribution to, or otherwise acquire the securities of any other Person;
(ix)
except for transfers of cash pursuant to normal cash management practices, make any
investments in or loans to, or pay any fees or expenses to, or enter into or modify any Contract
with any Affiliate; or

(x)
agree to do anything prohibited by this Section 5.2 or anything which would make any of the
representations and warranties of the Seller in this Agreement or the Seller Documents untrue or
incorrect in any material respect as of any time through and including the Effective Time.
5.3.
Consents.
The Seller shall use its best efforts, and the Parent shall cooperate with the Seller, to obtain at
the earliest practicable date all consents and approvals required to consummate the transactions
contemplated by this Agreement, including, without limitation, the consents and approvals
referred to in Section 3.5(b) hereof; provided, however, that neither the Seller nor the Parent
shall be obligated to pay any consideration therefor to any third party from whom consent or
approval is requested.
5.4.
Other Actions.
Each of the Seller, Owner, Parent and Purchaser shall use its best efforts to (i) take all actions
necessary or appropriate to consummate the transactions contemplated by this Agreement and
(ii) cause the fulfillment at the earliest practicable date of all of the conditions to their respective
obligations to consummate the transactions contemplated by this Agreement.
5.5.
No Solicitation.
The Seller will not, and will not cause or permit any of its partners, officers, employees,
representatives or agents (collectively, the Representatives) to, directly or indirectly, (i) discuss,
negotiate, undertake, authorize, recommend, propose or enter into, either as the proposed
surviving, merged, acquiring or acquired corporation, any transaction involving a merger,
consolidation, business combination, purchase or disposition of any amount of the assets or
capital stock or other equity interest in it other than the transactions contemplated by this
Agreement (an Acquisition Transaction), (ii) facilitate, encourage, solicit or initiate discussions,
negotiations or submissions of proposals or offers in respect of an Acquisition Transaction, (iii)
furnish or cause to be furnished, to any Person, any information concerning its business,
operations, properties or assets in connection with an Acquisition Transaction, or (iv) otherwise
cooperate in any way with, or assist or participate in, facilitate or encourage, any effort or
attempt by any other Person to do or seek any of the foregoing. The Seller will inform the Parent
in writing immediately following the receipt by the Seller or any Representative of any proposal
or inquiry in respect of any Acquisition Transaction.
5.6.
Preservation of Records.68
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The provision as to preservation of records is useful in allowing the Seller to have a continued access to the
records of the Seller to enable them to be able to prepare financial statements and tax returns. Otherwise, if this
section was not present, then the Seller would have to copy all records prior to selling the business, which might be a
difficult task. See MODEL AGREEMENT, supra note 3

The Seller, Owner, the Parent and Purchaser agree that each of them shall preserve and keep
the records held by it relating to the business of the Seller for a period of three years from the
Closing Date (six years with respect to tax related records) and shall make such records and
personnel available to the other as may be reasonably required by such party in connection with,
among other things, preparation of financial statements, disclosure of information to the
Securities and Exchange Commission, stock exchange or similar entity, any insurance claims by,
legal proceedings against or governmental investigations of the Seller, the Parent or Purchaser or
any of their Affiliates or in order to enable the Seller, the Parent or Purchaser to comply with
their respective obligations under this Agreement, the Employment Agreement and each other
agreement, document or instrument contemplated hereby or thereby. In the event the Seller, the
Parent or Purchaser wishes to destroy such records after that time, such party shall first give
ninety (90) days prior written notice to the other and such other party shall have the right at its
option and expense, upon prior written notice given to such party within that ninety (90) day
period, to take possession of the records within one hundred and eighty (180) days after the date
of such notice.
5.7.
Publicity.69
Neither the Seller, the Parent nor the Purchaser shall issue any press release or public
announcement concerning this Agreement or the transactions contemplated hereby without
obtaining the prior written approval of the other party hereto, which approval will not be
unreasonably withheld or delayed, unless, in the sole judgment of the Parent or the Seller,
disclosure is otherwise required by applicable Law or by the applicable rules of any stock
exchange on which the Parent or the Seller lists securities, provided that, to the extent required
by applicable Law, the party intending to make such release shall use its best efforts consistent
with such applicable Law to consult with the other party with respect to the text thereof.
5.8.
Use of Name.
The Seller hereby agrees that upon the consummation of the transactions contemplated
hereby, the Parent and Purchaser shall have the sole right to the use of the name My Video Daily
and variations thereof and the Seller shall not, and shall not cause or permit any Affiliate to use
such name or any variation or simulation thereof.
5.9.
Piggyback Registration.
(i) If the Company proposes to register any of its Common Stock under the Securities Act,
whether as a result of an offering for its own account or the account of others (but excluding any
registrations to be effected for Forms S-4 or S-8 or other applicable successor Forms) on a
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Often if one or both parties are public companies, disclosure is required either by the Securities and Exchange
Commission or a stock exchange. See Hamilton & Heminway, supra note 7, at 239. In this Agreement it indicates
that disclosure where required shall be done, even without the written consent of both parties, as long as the party
who is required to report does so after exercising its best efforts to consult with the other party. Therefore, where
reporting is required, this Agreement gives a bit of a leeway to the party that has to report by allowing them to not
absolutely have to get consent.

Registration Statement, the Company shall, each such time, give to the Seller twenty (20) days
prior written notice of its intent to do so, and such notice shall describe the proposed registration
and shall offer the Seller the opportunity to include in such Registration Statement such number
of the Shares as the Seller may request. Upon the written request of the Seller given to the
Company within fifteen (15) days after the receipt of any such notice by the Company, the
Company shall include in such Registration Statement all or part of the Shares, to the extent
requested to be registered, subject to clause (ii) below. (ii) If a registration pursuant to this
Section 5.9 involves an underwritten offering and the managing underwriter shall advise the
Company in writing that, in its opinion, the number of shares of Common Stock requested by the
Seller to be included in such registration is likely to materially and adversely affect the success
of the offering or the price that would be received for any shares of Common Stock included in
such offering, then, notwithstanding anything in this Section 5.9 to the contrary, the Company
shall only be required to include in such registration, to the extent of the number of shares of
Common Stock which the Company is so advised can be sold in such offering, (A) first, any
shares of Common Stock proposed to be included in such registration for the account of the
Company, and (B) second, the number of shares of Common Stock requested to be included in
such registration for the account of any stockholders of the Company (including the Seller), pro
rata among such stockholders on the basis of the number of shares of Common Stock that each
of them has requested to be included in such registration. (iii) In connection with any offering
involving an underwriting of shares, the Company shall not be required under this Section 5.9 or
otherwise to include the Shares of the Seller therein unless the Seller accepts and agrees to the
terms of the underwriting, which shall be reasonable and customary, as agreed upon between the
Company and the underwriters selected by the Company.
5.10.
Employment Agreement.
The Owner hereby agrees that, on or prior to the Closing Date, Robertson Price shall execute
and deliver to Parent and Purchaser an employment agreement, substantially in the form of
Exhibit A hereto (the Employment Agreement).
ARTICLE VI.
CONDITIONS TO CLOSING
6.1.
Conditions Precedent to Obligations of Parent and Purchaser.
The obligation of the Parent and Purchaser to consummate the transactions contemplated by
this Agreement is subject to the fulfillment, on or prior to the Closing Date, of each of the
following conditions (any or all of which may be waived by the Parent in whole or in part to the
extent permitted by applicable Law):70
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This section sets forth conditions precedent to Purchaser’s obligation to consummate the acquisition of assets,
therefore if any conditions are not satisfied at closing, the Purchaser may decline to proceed with the acquisition. See
MODEL AGREEMENT, supra note 3. Although all representations of Seller operate as Closing conditions, but the
difference in these conditions is that if Seller fails to satisfy these closing conditions, the Purchaser will have a right
to terminate the acquisition but unless there has been a separate breach of representation by the Seller, Seller will not
be liable to Purchaser for his failure to satisfy the condition. See MODEL AGREEMENT, supra note 3

(a)
all representations and warranties of the Seller and Owner contained herein shall be true and
correct as of the date hereof;71
(b)
all representations and warranties of the Seller contained herein qualified as to materiality
shall be true and correct, and the representations and warranties of the Seller contained herein not
qualified as to materiality shall be true and correct in all material respects, at and as of the
Closing Date with the same effect as though those representations and warranties had been made
again at and as of that time;
(c)
the Seller shall have performed and complied in all material respects with all obligations and
covenants required by this Agreement to be performed or complied with by it on or prior to the
Closing Date;
(d)
the Parent shall have been furnished with certificates (dated the Closing date and in form and
substance reasonably satisfactory72 to the Parent) executed by the Seller certifying as to the
fulfillment of the conditions specified in Sections 6.1(a), 6.1(b) and 6.1(c) hereof;
(e)
the Parent shall have obtained all consents and waivers referred to in Section 4.3 hereof with
respect to the transactions contemplated by this Agreement and the Parent Documents;
(f)
there shall not have been or occurred any event which will have a Material Adverse Effect;73
(g)
the Seller shall have obtained all consents and waivers referred to in Section 3.5 hereof, in a
form reasonably satisfactory to the Parent, with respect to the transactions contemplated by this
Agreement and the Seller Documents;
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This provision is a way to save the warranties and representations for after the time of the closing, that way this
clause states that the representations and warranties are true at the time of closing and covers for the time that they
might be discovered to be untrue after the closing.
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This is a curious language to have in a clause because it basically leaves such determination to the Purchaser, such
a standard is seen in a couple of other provisions in this portion of the Agreement as well and it is interesting
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This standard might not always work in the setting of the conditions to closing, because often materially adverse
effects are not apparent until some time after the closing. But several other provisions such as the one “saving” the
representations and warranties might aid in allowing this provision to have an effect.

(h)
no Legal Proceedings shall have been instituted or threatened or claim or demand made
against the Seller or the Parent seeking to restrain or prohibit or to obtain substantial damages
with respect to the consummation of the transactions contemplated hereby, and there shall not be
in effect any order by a Governmental Body of competent jurisdiction restraining, enjoining or
otherwise prohibiting the consummation of the transactions contemplated hereby;
(i)
the Seller shall have delivered a Certificate of Incumbency executed by the Companys
Secretary;
(j)
the Seller shall have delivered a certificate of the Company executed by the Companys
Secretary attaching and certifying to the truth and correctness of (i) the Certificate of
Incorporation, (ii) the Bylaws and (iii) the resolutions adopted by the Companys Board of
Directors and Shareholders in connection with the transactions contemplated by this Agreement.
(k)
the Owner shall have entered into the Employment Agreement with the Purchaser,
substantially in the form of Exhibit A hereto;
(l)
the Parent shall have received disclosure schedules required pursuant to Article 3 hereof,
which shall be reasonably satisfactory to the Parent.
6.2.
Conditions Precedent to Obligations of the Seller and Owner.
The obligations of the Seller and Owner to consummate the transactions contemplated by this
Agreement are subject to the fulfillment, prior to or on the Closing Date, of each of the following
conditions (any or all of which may be waived by the Seller in whole or in part to the extent
permitted by applicable law):74
(a)
all representations and warranties of the Parent and Purchaser contained herein shall be true
and correct as of the date hereof;
(b)
all representations and warranties of the Parent and Purchaser contained herein qualified as to
materiality shall be true and correct, and all representations and warranties of the Parent and
Purchaser contained herein not qualified as to materiality shall be true and correct in all material
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This provision sets forth condition precedent to Seller’s obligation to sell the assets to Purchaser. If such condition
is not satisfied, then the Seller has a right to terminate the acquisition agreement. See MODEL AGREEMENT, supra
note 3. This section is almost parallel in its language to the section above that deals with Purchaser’s conditions
precedent.

respects, at and as of the Closing Date with the same effect as though those representations and
warranties had been made again at and as of that date;
(c)
the Parent and Purchaser shall have performed and complied in all material respects with all
obligations and covenants required by this Agreement to be performed or complied with by
Parent and Purchaser on or prior to the Closing Date;
(d)
the Seller shall have been furnished with certificates (dated the Closing Date and in form and
substance reasonably satisfactory to the Seller) executed by the Chief Executive Officer and
Chief Financial Officer of the Parent and the Purchaser certifying as to the fulfillment of the
conditions specified in Sections 6.2(a), 6.2(b) and 6.2(c), and resolutions of the Board of
Directors of the Parent and Purchaser authorizing the acquisition of the Seller;
(e)
there shall not be in effect any order by a Governmental Body of competent jurisdiction
restraining, enjoining or otherwise prohibiting the consummation of the transactions
contemplated hereby; and
(f)
the Parent and Purchaser shall have entered into the Employment Agreement, substantially in
the form of Exhibit A hereto.
ARTICLE VII.
DOCUMENTS TO BE DELIVERED
7.1.
Documents to be Delivered by the Seller.
At the Closing, the Seller shall deliver, or cause to be delivered, to the Parent and Purchaser
the following:
(a)
copies of all consents and waivers referred to in Section 6.1(g) hereof;
(b)
the certificates and resolutions referred to in Sections 6.1 (d), (i) and (j) hereof;
(c)
Employment Agreement, substantially in the form of Exhibit A hereto, duly executed; and
(d)
such other documents as the Parent and Purchaser shall reasonably request.
7.2.
Documents to be Delivered by the Parent.

At the Closing, the Parent and Purchaser shall deliver to the Seller the following:
(a)
the certificates and resolutions referred to in Section 6.2(d) hereof; and
(b)
such other documents as the Seller shall reasonably request.
ARTICLE VIII.
INDEMNIFICATION
8.1.
Indemnification.
(a)
Subject to Section 8.2 hereof, the Seller hereby agrees to indemnify and hold the Parent,
Purchaser and their respective directors, officers, employees, Affiliates, agents, successors and
assigns75 (collectively, the Parent Indemnified Parties) harmless from and against:76
(i)
any and all liabilities of the Seller of every kind, nature and description, absolute or
contingent, existing as against the Seller prior to and including the Closing Date or thereafter
coming into being or arising by reason of any state of facts existing, or any transaction entered
into, on or prior to the Closing Date, except77 to the extent that the same have been fully
provided for (and accrued and applied as a liability) in the Parent Balance Sheet or were incurred
in the ordinary course of business between the Parent Balance Sheet Date and the Closing Date;
(ii)
subject to Section 9.3, any and all losses, liabilities, obligations, damages, costs and expenses
based upon, attributable to or resulting from the failure of any representation or warranty of the
Seller set forth in Section 3 hereof, or any representation or warranty contained in any certificate
delivered by or on behalf of the Seller pursuant to this Agreement, to be true and correct in all
respects as of the date made;
(iii)
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The scope of this indemnification provision encompasses the Purchaser, the Parent company and all of the
affiliates, agents, successors and such of the Parent or the Purchaser. The scope is a bit widened by the inclusion of
the affiliates, but it is generally not too wide because it does not include third parties.
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In indemnification clauses there is a tension between the purchaser’s desire for protection against financial
responsibility for breaches of representations and covenants in acquisition agreement and the seller’s desire not to
have continuing responsibility for business that they no longer own. See MODEL AGREEMENT, supra note 3. In this
Agreement it is evident that the Purchaser was able to convince the Seller to indemnify them for most of the
potential problems. I think this shows that the Purchaser was the drafter of the agreement and generally a more
“persuasive” party in the negotiations.
77

The “except” portion of this clause shows the caveat to an otherwise very broad provision and takes the already
provided for liabilities out of the consideration in the indemnity provisions.

any and all losses, liabilities, obligations, damages, costs and expenses based upon,
attributable to or resulting from the breach of any covenant or other agreement on the part of the
Seller under this Agreement;
(iv)
any and all notices, actions, suits, proceedings, claims, demands, assessments, judgments,
costs, penalties and expenses, including attorneys and other professionals fees and disbursements
(collectively, Expenses) incident to any and all losses, liabilities, obligations, damages, costs and
expenses with respect to which indemnification is provided hereunder (collectively, Losses).
(b)
Subject to Section 8.2, Parent and Purchaser hereby agree to indemnify and hold the Seller,
the Owner and their Affiliates, agents, successors and assigns (collectively, the Seller
Indemnified Parties) harmless from and against:
(i)
subject to Section 9.3, any and all Losses based upon, attributable to or resulting from the
failure of any representation or warranty of the Parent and Purchaser set forth in Section 4
hereof, or any representation or warranty contained in any certificate delivered by or on behalf of
the Parent pursuant to this Agreement, to be true and correct as of the date made;
(ii)
any and all Losses based upon, attributable to or resulting from the breach of any covenant or
other agreement on the part of the Parent and Purchaser under this Agreement;
(iii)
any and all Losses of the Parent or Purchaser of every kind, nature and description, absolute
or contingent, existing as against the Parent or Purchaser after the Closing Date coming into
being or arising by reason of any state of facts existing, or any transaction entered into, after the
Closing Date, except for (A) such Losses for which Seller and the Owner have an obligation to
indemnify the Parent Indemnified Parties pursuant to Section 8.1 and (B) such Losses that affect
all shareholders of Parent or Purchaser by virtue of their status as shareholders; and
(iv)
any and all Expenses incident to the foregoing.
8.2.
Limitations on Indemnification.78

78

This section sets a maximum amount (a “cap”) above which each Indemnitee has to bear its own Indemnifiable
Losses. Often other agreements also set a de minimis amount (a “basket”) below which each Indemnitee must bear
its own Indemnifiable losses. See Hamilton & Heminway, supra note 7, at 253. This provision limits the amount of
exposure of each party and in this agreement it affects the Seller, limiting the Seller’s exposure, since the Seller is
the Indemnitee of the Purchaser, Parent and any future assigns. Also, here the basket serves as a deductible, where
the basket amount is not payable by the indemnitor once the basket has been exceeded. See Hamilton & Heminway,
supra note 7, at 239.

An indemnifying party shall not have any liability under this Section 8 unless the aggregate
amount of Losses and Expenses to the indemnified parties finally determined to arise thereunder
based upon, attributable to or resulting from the failure of any representation or warranty to be
true and correct, exceeds $100,000 (the Basket) and, in such event, the indemnifying party shall
be required to pay the entire amount of such Losses and Expenses in excess of $100,000 (the
Deductible).
8.3.
Indemnification Procedures.79
(a)
In the event that any Legal Proceedings shall be instituted or that any claim or demand
(Claim) shall be asserted by any Person in respect of which payment may be sought under
Section 8.1 hereof (regardless of the Basket or the Deductible referred to above), the indemnified
party shall reasonably and promptly cause written notice of the assertion of any Claim of which
it has knowledge which is covered by this indemnity to be forwarded to the indemnifying party.
The indemnifying party shall have the right, at its sole option and expense, 25 to be represented
by counsel of its choice, which must be reasonably satisfactory to the indemnified party, and to
defend against, negotiate, settle or otherwise deal with any Claim which relates to any Losses
indemnified against hereunder. If the indemnifying party elects to defend against, negotiate,
settle or otherwise deal with any Claim which relates to any Losses indemnified against
hereunder, it shall within five (5) days (or sooner, if the nature of the Claim so requires) notify
the indemnified party of its intent to do so. If the indemnifying party elects not to defend against,
negotiate, settle or otherwise deal with any Claim which relates to any Losses indemnified
against hereunder, fails to notify the indemnified party of its election as herein provided or
contests its obligation to indemnify the indemnified party for such Losses under this Agreement,
the indemnified party may defend against, negotiate, settle or otherwise deal with such Claim. If
the indemnified party defends any Claim, then the indemnifying party shall reimburse the
indemnified party for the Expenses of defending such Claim upon submission of periodic bills. If
the indemnifying party shall assume the defense of any Claim, the indemnified party may
participate, at his or its own expense, in the defense of such Claim; provided, however, that such
indemnified party shall be entitled to participate in any such defense with separate counsel at the
expense of the indemnifying party if, (i) so requested by the indemnifying party to participate or
(ii) in the reasonable opinion of counsel to the indemnified party, a conflict or potential conflict
exists between the indemnified party and the indemnifying party that would make such separate
representation advisable; and provided, further, that the indemnifying party shall not be required
to pay for more than one such counsel for all indemnified parties in connection with any Claim.
The parties hereto agree to cooperate fully with each other in connection with the defense,
negotiation or settlement of any such Claim.
(b)
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The general procedure for any indemnification claims is to have the indemnified party write a notice of a claim, to
which the indemnifying party has to respond or choose not to respond to and regardless of decision has to notify the
indemnified party within five days. If there is a failure to notify, that does not waive any rights of indemnifying
party. In this Agreement the procedure is fairly well outlined in how to present a claim. There is no provision
providing an incentive, thus no provision for when something is wrongfully denied, for example such provisions as
where the party who is denying it having to pay extra money or attorneys fees.

After any final judgment or award shall have been rendered by a court, arbitration board or
administrative agency of competent jurisdiction and the expiration of the time in which to appeal
therefrom, or a settlement shall have been consummated, or the indemnified party and the
indemnifying party shall have arrived at a mutually binding agreement with respect to a Claim
hereunder, the indemnified party shall forward to the indemnifying party notice of any sums due
and owing by the indemnifying party pursuant to this Agreement with respect to such matter and
the indemnifying party shall be required to pay all of the sums so due and owing to the
indemnified party by wire transfer of immediately available funds within 10 business days after
the date of such notice.
(c)
The failure of the indemnified party to give reasonably prompt notice of any Claim shall not
release, waive or otherwise affect the indemnifying partys obligations with respect thereto except
to the extent that the indemnifying party can demonstrate actual loss and prejudice as a result of
such failure.
ARTICLE IX.
MISCELLANEOUS
9.1.
Payment of Sales, Use or Similar Taxes.
All sales, use, transfer, intangible, recordation, documentary stamp or similar Taxes or
charges, of any nature whatsoever, applicable to, or resulting from, the transactions contemplated
by this Agreement shall be borne by the Parent.
9.2.
Survival of Representations and Warranties.80
The parties hereto hereby agree that the representations and warranties contained in this
Agreement or in any certificate, document or instrument delivered in connection herewith, shall
survive the execution and delivery of this Agreement, and the Closing hereunder, regardless of
any investigation made by the parties hereto; provided, however, that any claims or actions with
respect thereto (other than claims for indemnifications with respect to the representation and
warranties contained in Sections 3.7, 3.10, 3.17, 3.19, 4.4 and 4.5 which shall survive for periods
coterminous with any applicable statutes of limitation) shall terminate unless within twelve (12)
months after the Closing Date written notice of such claims is given to the Seller or such actions
are commenced.
9.3.
Expenses.
Except as otherwise provided in this Agreement, the Seller, the Parent and Purchaser shall
each bear its own expenses incurred in connection with the negotiation and execution of this
80

A survival period of one or two years is customary for representations and warranties. See Hamilton &
Heminway, supra note 7, at 250. In this Agreement the warranties and representations survive for 12 months after
closing, or for longer if written notice of claims is given to Seller within 12 months after closing or an action is
commenced within that time.

Agreement and each other agreement, document and instrument contemplated by this Agreement
and the consummation of the transactions contemplated hereby and thereby.
9.4.
Specific Performance.
The Seller and Owner acknowledge and agree that the breach of this Agreement would cause
irreparable damage to the Parent and Purchaser and that the Parent and Purchaser will not have
an adequate remedy at law. Therefore, unless validly terminated pursuant to Section 2.2 above,
the obligations of the Seller under this Agreement, including, without limitation, the Sellers
obligation to sell the Assets to the Parent and Purchaser, shall be enforceable by a decree of
specific performance issued by any court of competent jurisdiction, and appropriate injunctive
relief may be applied for and granted in connection therewith. Such remedies shall, however, be
cumulative and not exclusive and shall be in addition to any other remedies which any party may
have under this Agreement or otherwise.81
9.5.
Further Assurances.
The Seller, the Parent and Purchaser each agrees to execute and deliver such other documents
or agreements and to take such other action as may be reasonably necessary or desirable for the
implementation of this Agreement and the consummation of the transactions contemplated
hereby.
9.6.
Submission to Jurisdiction; Consent to Service of Process
(a)
The parties hereto hereby irrevocably submit to the non-exclusive jurisdiction of any federal
or state court located within the State of New York over any dispute arising out of or relating to
this Agreement or any of the transactions contemplated hereby and each party hereby irrevocably
agrees that all claims in respect of such dispute or any suit, action proceeding related thereto may
be heard and determined in such courts. The parties hereby irrevocably waive, to the fullest
extent permitted by applicable Law, any objection which they may now or hereafter have to the
laying of venue of any such dispute brought in such court or any defense of inconvenient forum
for the maintenance of such dispute. Each of the parties hereto agrees that a judgment in any
such dispute may be enforced in other jurisdictions by suit on the judgment or in any other
manner provided by law.
(b)
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This section allows for equitable remedies, even if monetary damages are available and a viable option. This is a
beneficial clause for the Purchaser because in the event of the breach the Purchaser could compel performance of the
obligation to close the transaction, unless specific outlined breaches occur. Usually courts will allow for equitable
remedies when the contracts concern land sales and such “unique” deals. See MODEL AGREEMENT, supra note 3.
The Purchaser may request such a provision to be added to the Agreement for their benefit, but it is uncertain if the
courts will honor it where monetary damages could suffice. The acknowledgement of the Purchaser’s right to
equitable relief could really persuade the courts to grant such relief and therefore could be included in agreement
such as this one in order to benefit the Purchaser.

Each of the parties hereto hereby consents to process being served by any party to this
Agreement in any suit, action or proceeding by the mailing of a copy thereof in accordance with
the provisions of Section 9.9.
9.7.
Entire Agreement; Amendments and Waivers.
This Agreement (including the schedules and exhibits hereto) represents the entire
understanding and agreement between the parties hereto with respect to the subject matter hereof
and can be amended, supplemented or changed, and any provision hereof can be waived, only by
written instrument making specific reference to this Agreement signed by the party against
whom enforcement of any such amendment, supplement, modification or waiver is sought. No
action taken pursuant to this Agreement, including without limitation, any investigation by or on
behalf of any party, shall be deemed to constitute a waiver by the party taking such action of
compliance with any representation, warranty, covenant or agreement contained herein. The
waiver by any party hereto of a breach of any provision of this Agreement shall not operate or be
construed as a further or continuing waiver of such breach or as a waiver of any other or
subsequent breach. No failure on the part of any party to exercise, and no delay in exercising,
any right, power or remedy hereunder shall operate as a waiver thereof, nor shall any single or
partial exercise of such right, power or remedy by such party preclude any other or further
exercise thereof or the exercise of any other right, power or remedy. All remedies hereunder are
cumulative and are not exclusive of any other remedies provided by law.
(a)
Governing Law.82
This Agreement shall be governed by and construed in accordance with the laws of the State
of New York.
9.8.
Table of Contents and Headings.83
The table of contents and section headings of this Agreement are for reference purposes only
and are to be given no effect in the construction or interpretation of this Agreement.
9.9.
Notices.
All notices and other communications under this Agreement shall be in writing and shall be
deemed given when delivered personally or mailed by certified mail, return receipt requested, to
the parties (and shall also be transmitted by facsimile to the Persons receiving copies thereof) at
82

The parties to this Agreement select the State of the New York and its laws as the governing law of this
Agreement, even though both parties are Delaware corporations. The corporations can do so because it seems that
they are both located in the state of New York, but are incorporated in the state of Delaware. Therefore, I think this
clause will be considered as valid since both corporations are located in the state of New York.
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This provision is an attempt of the drafter to contract around the canon of contract interpretation that construes
ambiguities against the drafter, an attempt that a court may fail to give effect to if the underlying facts prove to be
untrue. See Hamilton & Heminway, supra note 7, at 256.

the following addresses (or to such other address as a party may have specified by notice given
to the other party pursuant to this provision): If to Parent or Purchaser:
ROO Group, Inc. 228 East 45 th Street, 8 th Floor New York, NY 10017 Attention: Robert
Petty, CEO Phone: (646) 352-0260 Fax: (646) 619-4074
With a copy to: Richard Friedman, Esq. Sichenzia Ross Friedman Ference LLP 1065 Avenue
of the Americas New York, New York 10018 Phone: 212-930-9700 Fax: 212-930-9725
28 If to Seller or Owner:
RJM Price & Company, Inc. 377 Broome St. Suite A. New York, NY., 10013 Attn:
Robertson Price Phone: _______________ Fax: _________________

With a copy to:
Simon J. Lincoln, Esq. 110 East 59 th Street, Suite 3200 New York, NY 10022 Attn: Simon
J. Lincoln, Esq. Phone: 212-625-3110 Fax: 212-625-3421
9.10.
Acknowledgment of Representation of Counsel.
Parent, Purchaser, Seller and the Owner each acknowledges that each party has been
represented by counsel in connection with this Agreement and the subject matter hereof and has
not relied upon any tax advice, legal counsel or business advice provided by the other party
9.11.
Severability.
If any provision of this Agreement is invalid or unenforceable, the balance of this Agreement
shall remain in effect.
9.12.
Binding Effect; Assignment.
This Agreement shall be binding upon and inure to the benefit of the parties and their
respective successors and permitted assigns. Nothing in this Agreement shall create or be
deemed to create any third party beneficiary rights in any person or entity not a party to this
Agreement. No assignment of this Agreement or of any rights or obligations hereunder may be
made by either the Seller or the Parent (by operation of law or otherwise) without the prior
written consent of the other parties hereto and any attempted assignment without the required
consents shall be void.
ROO Group, Inc.

By: __
/s/ Rob Petty
___________________ Name: Rob Petty Title: Chief Executive Officer
ROO Media Corporation
By: _
/s/ Rob Petty
_____________________ Name: Rob Petty Title: Chief Executive Officer
RJM Price & Company, Inc.
By: __
/s/ Robertson J. Price
____________ Name: Robertson Price Title: President
Robertson Price

